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Wayne and Stacy Schenk appeal the trial court’s judgment in favor of James and Susanne
Scholz for delinquent rent and possession of property. The Schenks argue that the trial court
lacked personal jurisdiction over them because they were not properly served in that the process
server served a woman who was visiting the Schenks’ daughter, and not a family member.

AFFIRMED.
Division Two holds:

1. Service of process is a predicate to the trial court’s jurisdiction to adjudicate the rights of
the defendant, and when the requirements for manner of service are not met, the court
lacks the power to adjudicate. To prove that the proper method of service has been
followed, a plaintiff must present proof of service in accordance with Rule 54.20. In the
absence of proof of service in accord with the rule, the court lacks the proof established
by the Supreme Court as necessary to determine that the court has jurisdiction of the
person of the defendant.

2. The Missouri Rules provide three methods for service upon an individual: personal
service by delivering a copy of the summons and petition personally to the individual;
abode service by leaving a copy of the summons and petition at the individual’s dwelling



10.

house or usual place of abode; and service upon an agent authorized by appointment or
required by law to receive service of process.

When abode service is chosen, the process must be left with some person of the
individual’s family over the age of fifteen years. However, Missouri courts have not
strictly defined “family” as meaning blood relation. Rather, courts have interpreted the
rule to permit service of process on a member of the household. If the relation between
an individual and the other persons of the household is of a permanent and domestic
character and not intended to be merely temporary, he is regarded as a person of the
family upon whom service of process may be made.

The Scholzes used a special process server to obtain abode service. Accordingly, the
return of service must show on its face that the service was to a member of the Schenks’
family over the age of fifteen years. If the return is facially valid, it is considered prima
facie evidence of the facts recited therein.

The Schenks do not challenge the facial validity of the return, which established service
upon a “roommate.” So it falls to the Schenks to rebut this prima facie evidence by clear
and convincing evidence corroborating their denial of having been served.

The general rule is that oral comments by a trial judge should not be considered where
findings of fact and conclusions of law have not been requested. Any gratuitous oral
pronouncements are not part of the trial court’s order or judgment and may be considered
only as an explanation of the order or judgment. Only where a judgment is ambiguous,
uncertain, or incomplete, will an appellate court look to the contemporaneous oral
statement of the judge, and only to the extent that it may shed light upon the view the
court took of the case during its progress and at the time of its judgment.

The judgment here contains no ambiguity whatsoever on the issue of service. Rather, it
plainly states that the Schenks were “duly served with the[] petition.”

Accordingly, the trial court’s gratuitous statement at trial that it “might be inclined to rule
for the Schenks,” but for the fact that the face of the return showed that the process server
had made sufficient inquiry into whether the woman who accepted service resided with
the Schenks, was merely a gratuitous comment, and did not show that the finding of
service was based on a misapplication of the law.

Instead, where, as here, there is no ambiguity in the judgment and neither party requests
that the court make specific findings of fact or conclusions of law, we must resolve all
factual issues in accordance with the result reached and must affirm the judgment under
any reasonable theory supported by the evidence.

The return of service included the letters “R/M,” which the trial court interpreted as
meaning that the woman was the Schenks’ roommate. A roommate can be considered a
family member for purposes of accomplishing abode service. The trial court was entitled
to believe the Schenks’ testimony that the woman did not reside with them. Accordingly,



there was sufficient evidence to support the trial court’s finding that the Schenks had
been properly served.

Opinion by: Karen King Mitchell, Judge March 1, 2016
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